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INTERNATIONAL LAW IN LEGAL 
EDUCATION-* 

I. The law of nations — or International Law as it is gen- 
erally termed since the days of Bentham — is variously de- 
fined according to the theory or system of the individual 
writer ; but these differences chiefly arise and become im- 
portant when a rule of the law of nations has been violated. 
If the rule violated be law, its breach should give rise to an 
action prosecuted in a court of justice. If it be not law, but 
morality — whether international or national — this conse- 
quence or right does not accrue ; for courts are primarily 
instituted for the administration of justice based upon law 
rather than for the enforcement of the rules or regulations 
of a moral code. 

From the many writers on this subject the definition of 
the leading authority of the English-speaking world may be 
selected. The late Mr. W. E. Hall opens his remarkable 
treatise on International Law with the following measured 
passage : " International law consists in certain rules of con- 
duct which modern civilized states regard as binding on them 
in their relations with one another with a force comparable in 
nature and degree to that binding the conscientious person 
to obey the laws of his country, and which they also regard 
as being enforceable by appropriate means in case of in- 
fringement." It is evident that the writer of this paragraph 
considers International Law as law and this is the over- 
whelming weight of authority among publicists of present 
repute. This view, it should be said, has not passed un- 
challenged, nor is its correctness universally accepted by 
thetheorist of to-day. But however importantand interesting 
this discussion may be in the abstract, it is little better than 
a juggle with words to the practical jurist ; for whether 
International Law be law in the abstract or not, it is en- 
forced in the American courts as such " as often as questions 
of right depending upon it are duly presented for their de- 

* The present article considers international law as law in the sense 
that it is enforced as such in courts of justice. A subsequent article 
will discuss its place in the science of jurisprudence. 
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termination.*' To the lawyer this is the supreme test ; and 
he takes his retainer in a case of International Law as in any 
other case and awaits the judgment of the court with fear 
and trembling. 

The American lawyer need not perplex his head with 
vexed questions of the law of nature, and the Roman law, 
as a source of International Law, nor need he worry himself 
about Mr. John Austin and his ways. He need only look 
to the Constitution of the United States and he finds the 
response to his query in no uncertain voice. In Article I, 
section 8, Congress is specifically empowered " to define 
and punish piracies and felonies committed on the high 
seas, and offences against the law of nations ; to declare war, 
grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water." 

Now technical words and expressions used in the Con- 
stitution, and borrowed from the English system of juris- 
prudence, such as the common law, equity, the law of 
nations, are to be understood and interpreted as in the 
system from which they are borrowed, for which no 
authority need be cited. 1 Were this not so, the time- 
honored system of trial by jury would not be our heritage 
as it is that of our ancestors across the water. For as Mr. 
Justice Harlan well says : 

1 An authority or two may not be amiss. In Cathcart v. Robinson, 
(1831) s Pet. 264, Mr. Chief Justice Marshall said : " The rule, which has 
been uniformly observed by this court in construing statutes, is to adopt the 
construction made by the courts of the country by whose legislation 
the statute was enacted. This rule may be susceptible of some modifica- 
tion, when applied to British statutes which are adopted in any of these 
States. By adopting them they become our own as entirely as if they had 
been enacted by the legislature of the State. The received construction 
in England at the time they are admitted to operate in this country, 
indeed to the time of our separation from the British empire, may 
very properly be considered as accompanying the statutes themselves, 
and forming an integral part of them. But however we may respect 
subsequent decisions, and certainly they are entitled to great respect, we 
do not admit their absolute authority. If the English courts vary their 
construction of a statute which is common to the two countries we do not 
hold ourselves bound to fluctuate with them." To the same effect is the 
language of Mr. Justice Brown in the comparatively recent case of Brown 
v. Walker (1S96) 161 U. S. 591, 600 : " This is but another application of 
the familiar rule that where one State adopts the law of another, it is also 
presumed to adopt the known and settled construction of those laws by the 
courts of the State from which they are taken." 

See generally the opinion of Mr. Justice Storey in Van Ness v. Packard 
(1829) 2 Pet. 137; Cooley, Constitutional Limitations (7th ed. 1903) pp. 
49-54, 85, 93-95. 
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" It must consequently be taken that the word "jury" and the words 
" trial by jury " were placed in the Constitution of the United States with 
reference to the meaning affixed to them in the law as it was in this country 
and in England at the time of the adoption of that instrument." Thomp- 
son v, Utah (1898) 170 U. S. 343. 

The law of nations was not something newly created by 
this clause of the Constitution; it is recognized as existent, 
to determine whose nature and extent resort must be had to 
English jurisprudence. If, therefore, we open the English 
reports we find the answer to our query set forth at length ; 
for Lord Talbot expressly declares in Buvot v. Barbut, 
" that the law of nations, in its full extent, was part of the law 
of England " (1736) Talbot's Cases 281. Lord Hardwicke 
was of the same opinion, and the great Lord Mansfield (who 
had been of counsel in the case before Lord Talbot) held 
in the leading cases of Triquet v. Bath (1764) 3 Burr. 1478, 
and Heathfield v. Chilton (1767) 4 id. 2015, that " the privi- 
leges of public ministers and their retinue depend upon the 
law of nations ; which is part of the common law of 
England." And the present learned Chief Justice of our own 
Supreme Court cites this case in In re Baiz (1889) 135 U. S. 
403, 420, with approval. Messrs. Blackstone, Thurlow and 
Dunning — no mean names in the law — had been of counsel 
in the case of Triquet v. Bath, and from the reports the cases 
passed into Blackstone's Commentaries (Book IV, Chap. 5, 
p. 67), where it is stated that " the law of nations (whenever 
any question arises which is properly the object of its juris- 
diction) is here [in England] adopted in its full extent by 
the common law, and is held to be a part of the law of the 
land." 

And the late Mr. Joel P. Bishop cites this very passage 
as representing the law in his own as well as in Blackstone's 
day : 

" Governments," Mr. Bishop says, " like individuals, cannot exist to- 
gether without law to regulate their mutual relations ; hence the law of 
nations. It is in truth common law (4BI. Com.) ; or, rather, the common 
law has appropriated the law of nations, making it a part of itself." 1 New 
Crim. Law, 8th ed. (1892), § 483. 

As therefore the lawyers who framed the provisions of the 
Constitution were trained in the common law, and were 
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familiar with its principles from a careful study of the Com- 
mentaries (the 9th ed. of which appeared in 1776 and is the 
one reprinted in the United States) it is impossible to con- 
sider the law of nations other than as a part of the com- 
mon law of England, and by the Constitution of the United 
States it is, therefore, a fundamental and integral part of 
our jurisprudence. 

But there is another not less potent argument for this 
view. Congress is given power to punish offenses against 
the law of nations. The law of nations is thus contemplated 
as an existing system and part of our municipal law. Else 
why is Congress given power to punish the violation ? For 
it is elementary that nations do not as a rule punish breaches 
of foreign law. Infractions of the municipal code are a 
sufficient tax for judge and legislature. It is likewise ele- 
mentary that Congress may indeed vary the law of nations 
in so far as our citizens are concerned, and that the courts 
would be compelled to give effect to the statute 1 ; but it is 
equally clear that the Act of Congress in such cases would 
be construed with evident reluctance and great strictness. 

In the case of The Charming Betsey (1804) 2 Cr. 64, 
118, Mr. Chief Justice Marshall said : 

" It has also been observed that an Act of Congress ought never to be 
construed to violate the law of nations if any other possible construction 
remains, and consequently can never be construed to violate neutral rights, 
or to affect neutral commerce, further than is warranted by the law of 
nations as understood in this country." 

And in The Nereide (1815) 9 Cr. 388, 423, thesameemi- 
nent authority said : 

" Till such an Act [of Congress] be passed, the court is bound by the 
law of nations, which is a part of the law of the land." 

And as Mr. Bishop has gravely and impressively ex- 
pressed it: 

" Doubtless if the legislature, by words admitting of no interpretation, 
commands a court to violate the law of nations, the judges have no alterna- 
tive but to obey. Yet no statutes have ever been framed in form thus con- 
clusive ; and if a case is prima facie within the legislative words, still a 

1 For an elaborate discussion of this question, see the following care- 
fully considered cases : In re Cooper (1891) 143 U. S. 472 ; The James G. 
Swan (1892) 50 Fed. 108 ; La Ninfa (1896) 75 Fed. 513. 
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court will not take the jurisdiction should the law of nations forbid." 
Again : " All statutes are to be construed in connection with one another, 
with the common law, with the Constitution, and with the law of nations." 1 

If the matter rested here, the true construction of this 
fundamental passage might well be in doubt, but the courts 
have passed upon it and its meaning in numerous cases. The 
binding effect of International Law has been held in a variety 
of cases from the institution of our federal courts to the 
present day, and there is not a well-considered case to be 
found in the books that declares International Law to be 
other than municipal law of the United States. An early 
and carefully considered case is United States v. Smith (1820) 
5 Wheat. I53,.in which the Supreme Court held, per Story, 
J., that an act of Congress of 1819 referring to the law of 
nations for the crime of piracy, is a Constitutional exercise 
of the power of Congress to define and punish that crime ; 
and that the crime of piracy is defined by the law of nations 
with reasonable certainty. In the Act of Congress referred 
to, the act of piracy as defined by the law of nations, was held 
sufficient without further definition because International 
Law is part of our municipal law. 

In the case of the Scotia (1871) 14 Wall. 170, Strong, 
J., held that our courts take judicial notice of International 
Law. " Foreign municipal laws," he says, " must be proved 
as facts, but it is not so with the law of nations." 

But a more recent and by much the most authoritative 
case on the subject is the Paquete Habana v. United States 
(1899) 175 U. S. 677, in which the late Mr. Justice Gray of 
the Supreme Court squarely held the doctrines advanced 
by Lords Talbot, Hardwicke, Mansfield, and Sir William' 
Blackstbne, and incorporated in numerous decisions of the 
august tribunal of which he was a member. The case arose 
out of a capture in the recent Spanish-American war of two 
Spanish boats, the" Paquete Habana" and the " Lola." The 
question before the courts was, are fishing smacks in the 
absence of municipal law or treaty, protected from capture 
by the law of nations, and is such a law of nations part of 
the municipal law of the United States? In deciding the 
first question in the affirmative, the learned Justice said : 

1 Crim. Law, 7th ed., 60, 69. See also, 8th ed., § 124. 
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" International law is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as often as 
questions of right depending upon it are duly presented for their determina- 
tion. For this purpose, where there is no treaty, and no controlling execu- 
tive or legislative act or judicial decision, resort must be had to the customs 
and usages of civilized nations ; and, as evidence of these, to the works of 
jurists and commentators, who by years of labor, research, and experience, 
have made themselves peculiarly well acquainted with the subjects of which 
they treat. Such works are resorted to by judicial tribunals, not for the 
speculations of their authors concerning what the law ought to be, but for 
trustworthy evidence of what the law really is." 

In this remarkable opinion, not only is International 
Law held to be law in the legal sense of the word but the 
sources of that International Law binding upon our courts 
are sketched with a masterly hand. It is submitted that 
this case settles the question for an American lawyer as well 
as a decision of a court of final resort can ever settle a mat- 
ter properly before it, namely : that International Law is 
law ; that it is part of our municipal law ; that our courts 
take judicial notice of it as such. 

War is a term and thing well recognized and has a 
clearly defined meaning in International Law. In Dole v. 
Merchants' Mutual Marine Ins. Co., Mr. Justice Davis, in 
speaking of the status of the Confederate States and their 
inhabitants, says : 

" That they were entitled to be regarded as " enemies," is undoubtedly 
true. This implies the existence of " war." But every forcible contest 
between two governments, de facto or dejure, is war. War is an existing 
fact, and not a legislative decree. Congress alone may have power to 
" declare " it beforehand, and thus cause it or commence it. But it may be 
initiated by other nations, or by traitors ; and then it exists, whether there 
is a declaration of it or not. It may be prosecuted without any declara- 
tion ; or Congress may, as in the Mexican war, declare its previous exist- 
ence. In either caseit is the fact that makes " enemies," and not any legis- 
lative act." 1 

War is thus a " fact and provable as such." Its essence 
is the existence of hostile relations between international 
communities, and Congress has the sole power to create 
this hostile relation — to " declare " it, in the language of the 
Constitution (Article I., section 8.) 

Now suppose a President should commit an act of war 
with a foreign nation. Congress having this power not he, 

1 ( l8 63) 51 Maine 465, 470. 
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would he not render himself liable to impeachment? In the 
Prize Cases 1 Mr. Justice Grier says: 

" He has no power to initiate or declare a "war either against a foreign 
nation or a domestic State. * * * If a war be made by invasion of a 
foreign nation, the President is not only authorized but bound to resist 
force by force. He does not initiate the war, but is bound to accept the 
challenge without waiting for any special legislative authority. And 
whether the hostile party be a foreign invader, or States organized in rebel- 
lion, it is none the less a war, although the declaration of it be " unilateral." 
Lord Stowell (i Dodson, 247) observes, " It is not the less a war on 
that account, for war may exist without a declaration on either side." It is 
so laid down by the best writers on the law of nations. A declaration of 
war by one country only, is not a mere challenge to be accepted or refused 
at the pleasure of the other.' " 

Now this right or duty of the President imposed by 
Article II, section 1 of the Constitution, arises from the 
fact that " war " in the sense of International Law is part 
of our law. Its essence is international: its evidence is 
municipal. 

Again the term " blockade " has a specific meaning in 
the law of nations, and it can only be proclaimed in time of 
war because it is incidental to war. Suppose a President 
should proclaim a blockade of the ports of a friendly power. 
The blockade would be predicated upon the existence of 
war. If war did not exist at the time of its issue, the 
proclamation of the blockade would carry war with it ; for 
" blockade " and " peace " are irreconcilable and contradic- 
tory terms: "pacific" blockade is " pacific " war. Would 
not the President be liable to impeachment? If so, it could 
only be because the law of war, involving the law of block- 
ade, is part of our law. 

Finally the right of visit and search, other than in cases 
of piracy, is strictly a belligerent right — non-existent in time 
of peace but permissible in time of war, to which it is, like 
war, incidental. 3 Suppose the President as Commander-in- 

"" ' (1862) 2 Black, 665. 

2 In the elaborate and authoritative opinion of Mr. Justice Story in 
Marianna Flora (1826) n Wheat. 1, it is said: "This right is strictly a 
belligerent right, allowed by the general consent of nations in time of war,, 
and limited to those occasions. It is true, that it has been held in the 
courts of this country, that American ships, offending against our laws, and 
foreign ships, in like manner, offending within our jurisdiction, may, after- 
wards, be pursued and seized upon the ocean, and rightfully brought into 
our ports for adjudication. This, however, has never been supposed to 
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Chief of the Navy orders American men of war to overhaul, 
visit and search vessels of a friendly power. The exercise 
of this right presupposes war, to which visit and search are 
incidental. If war did not exist at the time, the command 
of the President would thus " initiate or declare a war," and 
would he not be liable to impeachment for so doing ? It is 
submitted that he would be so liable in each of the three pre- 
ceding cases provided that the law of war in its interna- 
tional sense is part of the law of the land recognized or 
imposed by the Constitution. Article VI, of this instru- 
ment reads as follows: 

" This Constitution, and the laws of the United States which shall be 
made in pursuance thereof; and all treaties made, or which shall be made, 
under the authority of the United States shall be the supreme law of the 
land ; and the judges in every State shall be bound thereby, anything in the 
Constitution or laws of any State to the contrary notwithstanding. 

" The Senators and Representatives before mentioned, and the mem- 
bers of the several State legislatures, and all executive and judicial officers 
of the United States, and of the several States, shall be bound by oath or 
affirmation, to support this Constitution. * * * " 

The matter of impeachment is regulated in Article II, 
Section 4, which is as follows : 

" The President, Vice President, and all civil officers of the United 
States shall be removed from office on Impeachment for, and conviction 
of treason, bribery, or other high crimes and misdemeanors." 

The oath of the President is, according to Article II, 
section 1 : 

" I do solemnly swear (or affirm) that I will faithfully execute the office 
of President of the United States, and will to the best of my ability, pre- 
serve, protect and defend the Constitution of the United States." 

It is not to be presumed that any President would ever 
deliberately or unconsciously rush the United States into 

draw after it any right of visitation or search. The party, in such cases, 
seizes at his peril. If he establishes the forfeiture, he is justified. If he 
fails, he must make full compensation in damages. 

" Upon the ocean, then, in time of peace, all possess an entire equality. 
It is the common highway of all, appropriated to the use of all ; and no 
one can vindicate to himself a superior or exclusive prerogative there. 
Every ship sails there with the unquestionable right of pursuing her own 
lawful business without interruption ; but whatever may be that business, 
she is bound to pursue it in such a manner as not to violate the rights of 
others. The general maxim in such cases is, sic utere tuo, ut non alienum 
laedas." 



INTERNA TIONAL LA W IN LEGAL ED UCA TION. 417 

war ; but these illustrations are given as showing the far 
reaching consequences of the fact that International Law is 
a fundamental part of American jurisprudence. As such 
our Supreme Court considers and administers it and the 
suggestion is neither bold, rash nor unjustified that the law 
of nations may well find a place in a lawyer's education. 

II. Now if International Law is law and is administered 
in our courts as such, it follows that it should be taught 
and studied as law, both because that method of treatment 
is the method with which the lawyer is most familiar, and 
because the judge sitting in court does not lend a willing 
ear to text-books unless they digest the cases on the sub- 
ject when the case in controversy has been been directly or 
indirectly the subject of judicial decision. Opinions of 
statesmen versed in foreign affairs and diplomatists by pro- 
fession, do indeed carry weight: but in our system of 
precedents, mere opinion, unless the subject is practically 
untouched and is therefore of first impression, does not 
carry persuasive weight. Even in such cases, analogy 
applied to the adjudged case would more likely yield a 
judicial harvest, than the statement of a foreign publicist 
with whose work neither judge nor advocate is over 
familiar. Nor do lengthy passages from history, inter- 
mixed with metaphysical and ethical arguments impress the 
court other than with a sense of weariness. It would there- 
fore seem to require no further argument that the method 
applied to the more ordinary and better recognized branches 
of municipal law is pre-eminently the method for imparting 
knowledge of the law of nations, so that the adjudged case 
may be applied and developed by a study of the ratio deci- 
dendi, by distinguishing and discriminating precedent from 
precedent; by analysis and analogy. Such a study fur- 
nishes legal training precisely in the same way that study 
of the facts and reasoning of the adjudged case strength- 
ens the mind and gives it the professional bent. 

III. But it may be asked even admitting that Interna- 
tional Law be law in the court sense of the term, and even 
if its study gives legal training, is it of value to the practi- 
tioner ; for it must not be forgotten that a law school has a 
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practical purpose, namely : to fit law students for the prac- 
tice of law. The law-school may toy with the husks of 
jurisprudence, but it is not yet — at least in this county — a 
school of jurisprudence, whatever that may mean. The 
answer I beg to submit is from Professor Wambaugh's 
review of a recent work, the present writer's Collection of 
Cases on International Law. 

" Yet even when the practical lawyer learns that International Law — 
or at least part of it — is real law, and that as such it is administered in the 
ordinary courts, there remains another doubt. To the ordinary practitioner 
is International Law of any practical use ? Such a practitioner certainly does 
not have occasion to become an expert in this subject. He does not dream 
of representing his country abroad, or of representing his neighbors in 
Congress, or even of writing to the newspapers about the Monroe doctrine. 
Even if it be clearly established that International Law is not a mere mix- 
ture of etiquette, ethics, and fraud, administered ultimately through armies 
and navies, has the everyday lawyer much more use for it than the Hot- 
tentot has for snowshoes ? This is an important question to which this 
volume gives several hundred concrete answers. To present all the answers 
would be to state all the cases, and this, though it would be well worth 
while, is clearly impracticable. Case after case illustrates the propositions 
that, although a problem in International Law reaches the general practi- 
tioner rather seldom, it may reach him at any moment, and that the 
opinions of courts upon such a problem are so lawyer-like as to be valuable 
as part of the intellectual equipment of even such lawyers as may happen 
never to encounter international questions in the course of practice. In 
these pages, for example, are decisions showing whether your client can 
enforce in the courts a claim against a foreign government, a sovereign, an 
ambassador, a consul, or the domestic servant of an ambassador or of a 
consul. (Triquet v. Bath, p. 6 ; DeHaber v. Queen of Portugal, p. 1 80; 
Vavasseur v. Krupp, p. 182; Heathfield v. Chilton, p. 189; Parkinson v. 
Potter, p. 192 ; In re Baiz, p. 197 ; Wilson v. Blanco, p. 206.) Again, can 
a foreign government maintain an action in a state court, and, if it brings 
such an action, can it be compelled to give security for costs on the ground 
that it is a person residing without the State? (Honduras v. Soto, p. 24; 
Mexico v. Arragoiz, p. 170; The Sapphire, p. 178.) Again, if a com- 
pany was incorporated by one of the Confederate States during the Civil 
War, can the company maintain an action in a Federal court ? (The Home 
Insurance Company's Case, p. 59.) 

"Space forbids further statement of the problems solved by the cases; 
but that the problems are interesting and important, and that many of 
them may easily arise in the course of ordinary practice, is sufficiently indi- 
cated by a mere list of topics. 

" Among the topics useful in time of peace are : The immunities of 
ships of war and other public ships ; the right of asylum in legations and 

Green Bag, for May, 1903, pp. 250-252. 
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ships of war and merchant vessels; jurisdiction over offenses. committed 
abroad or on the high seas ; extradition and interstate rendition ; domicil, 
expatriation,- and naturalization. 

" Among the topics useful in time of war are : The immunity of fish- 
ing smacks and the like from capture ; belligerency ; blockade ; contra- 
band of war ; prize courts ; and the effect of war upon trade, ordinary con- 
tracts, insurance, agency, partnership, and the Statute of Limitations. 

" Topics that have peculiar interest for citizens of the United States 
are : The status of the Confederate States during the Civil War; the extent 
to which the rights and liabilities of the Confederate States passed to the 
United States, and the question whether Chesapeake Bay is wholly within 
the territorial limits of the United States or is partly in the high seas." 

TV. If these three propositions be answered in the 
affirmative, should International Law be taught in college 
or in law school ? The answer should probably be the same 
in the case of Constitutional Law and for a like reason. 
These two subjects have a great historical as well as legal 
value ; they often become matters of political moment, and 
play a not inconspicuous role at the polls. The newspapers 
single them out and bring them home to their readers, so 
that a well informed citizen need well be required to have 
at least a bowing if not a speaking acquaintance with them. 
For purposes of citizenship and general culture, they may 
well be taught in the departments of liberal arts. They 
cease, however, to be law when so taught ; for a layman 
cannot, or at least does not, grasp legal technicalities and 
the nice reasoning that obtain in the discussion of legal dis- 
tinctions and subtleties, so that Constitutional Law becomes 
Constitutional History; International Law becomes a 
hodgepodge of diplomatic history; political and foreign 
history, international ethics— a thing of ceremony, courtesy 
and comity. 

Cases involving Constitutional Law arise when a private 
suitor is enjoined in his rights by a law of the nation or 
state, to test the constitutionality of which he often resorts 
to the law courts ; or his right may depend upon a law, the 
constitutionality of which he defends. In like manner, 
International Law is administered in our courts when a 
suitor, whether he be a sovereign or a private citizen knocks 
at the door of the court to secure by litigation the right he 
claims. The nation may espouse the cause of the citizen ; 
may either appear for him in court or may negotiate 
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directly with the foreign state to secure the right sought, 
or the redress of the injury whereof complaint has been 
made. But in both Constitutional and International Law, 
the right arises at the instance of the individual whether 
he be subject, citizen or sovereign, or whether the contro- 
versy be termed indifferently case, suit or incident. This 
technical knowledge requires legal training, previous legal 
study, and can only be acquired, it is submitted, in a law 
school. Unless technically taught these subjects are only 
of insignificant service to the technical lawyer. The gen- 
eral public may get its knowledge of Constitutional and In- 
ternational Law in the colleges of liberal arts, and it is well 
that courses should be given for their benefit ; the profes- 
sional man must seek the professional school — in this case 
the law school — for his law. 

V. Should International Law be required for the law 
degree ? That may depend in part upon the organization 
of the school. If a certain course is prescribed, all of 
which is required, it might well find a place alongside of Con- 
stitutional Law in such a course of study. It would round 
out the lawyer much in the same way as does Constitutional 
Law; it would make him a more intelligent citizen, a 
broader man, and therefore a better practitioner. While, 
therefore, I hesitate to state categorically that it should be 
prescribed in a law course, I do not think its inclusion 
would be improper or objectionable. But if only the first 
year's work be prescribed, and the work of the second and 
third years be elective, as is the case in not a few of the 
larger and older schools, I would have no hesitation in say- 
ing that International Law should not be required. It cer- 
tainly could claim no priority and would indeed be for- 
tunate if placed on an equality with the other elective work 
about whose legal status there is neither doubt nor dispute. 
It should be counted for the degree, that is, it might be 
elected and count as a law study toward the law degree, 
but any idea of pre-eminence would be manifestly absurd. 
The most that its warmest partisan can ask is that it be not 
discriminated against so that it be forced out of the law 
faculty. 
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VI. Should International Law be required at the Bar 
examinations? To this question, much the same answer 
may be given as to the query should International Law be 
required in a law course. If it be the purpose of the Bar 
examination to cover exhaustively the whole field of law, 
the answer might be in the affirmative, because a knowl- 
edge of any branch of the law would be of advantage to the 
practitioner. It would, therefore, not be improper to ex- 
amine the applicant for admission in International Law, if 
such a course should commend itself to the examining 
board. It would be largely a question of expediency. If 
the examiners should decide to make the examination cover 
all branches of the law, and of a very thorough nature, it 
could not be objectionable ; for the state has an undoubted 
and constitutional right to regulate the terms upon which 
the door shall be opened to applicants. Expediency rather 
than right would largely enter into their determination, and 
local conditions might well be controlling. No one has a 
vested right to follow a public or quasi-public calling or 
profession. The police power is very broad and far reach- 
ing in its extent ; but it seems to me that it would be inex- 
pedient to require International Law, and while thorough- 
ness of preparation and the question of usefulness in the 
citizen-lawyer might well justify an examination, neverthe- 
less the weight of argument seems to me to forbid the 
requirement. If the field of examination be unduly en- 
larged, thorough preparation becomes well-nigh impossible 
and a ready superficiality in the subject-matter is likely to 
take the place of thorough knowledge of a few subjects. 
For this reason it seems to me advisable that the subjects 
required should be reduced rather than increased. The 
purpose of the examination is to see that the practitioner is 
trained in the subjects likely to arise in the ordinary prac- 
tice of the law, so that a fraud be not committed upon the 
public. Bearing this in mind and remembering the further 
fact that cases of International Law are rare in comparison ; 
that they are usually so important, complex and involved 
that the young lawyer is not likely to be entrusted with 
them, an examination in the theory and practice of Inter- 
national Law can not well subserve the public interest. The 
lawyer is usually of mature years before he undertakes such 
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work, unless indeed he be a specialist, and is thus trained by 
years of study, reflection and practice, so that neither he 
nor the army of suitors is likely to benefit at the hands of 
the Bar examiners. Expediency, experience and the nature 
of things would seem to dictate that International Law 
should well be studied and accepted for the degree of 
Bachelor of Law in law schools ; but that it be not required 
for admission to the Bar. 

James B. Scott. 



